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US. Customs Service 
Treasury Decision 


(T.D. 79-249) 
Bonds 


Approval and discontinuance of carrier bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discon- 
tinued on the month, day, and year represented by the figures which 
follow. ‘‘PB” refers to a previous bond, dated as represented by figures 
in parentheses immediately following, which has been discontinued. 
If the previous bond was in the name of a different company or if 
the surety was different, the information is shown in a footnotejat 
the end of the list. 

Dated: September 18, 1979. 


: Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director/amount 


Altruk Freight Systems, P. O. Box 10063, Palo Alto, | Mar. 20,1979 | Sept. 7,1979 | San Francisco, CA; 
CA; motor carrier; Peerless Ins. Co. $25,000 


Belford Trucking Co., Inc., P. O. Box 2009, Ocala, FL; | Mar. 10,1978 | Mar. 10,1978 | Miami, FL; 
motor carrier; National Bonding and Accident In- $25,000 
surance Co. 

(PB 3/10/69) D 6/12/78 1 


Best Way Transport, Inc., d/b/a Best Transport, 3841 | Aug. 17,1979 | Aug. 23,1979 | Portland, OR; 
N. Columbia Blvd., Portland, OR; motor carrier; $25,000 
Mid-Century Ins. Co. 

(PB 12/19/77) D 8/23/79? 


Blue & Gray Transportation Co., Inc.,1111 Commerce | Sept. 5,1979 | Sept. 11,1979 | Norfolk, VA; 
Rd., Richmond, VA; motor carrier; Lawyers $25,000 
Surety Corp. 

(PB 5/24/75) D 8/31/79 


See footnotes at end of table. 
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Name of principal and surety 


Marine Transport Service, Inc., d/b/a Container 
Transfer SVC, P.O. Box 4523, Portland, OR; motor 
carrier; St. Paul Fire & Marine Ins. Co. 


Ernest James Cowart d/b/a Cowart Truck Brokerage, 
P.O. Drawer 750, Pharr, TX; motor carrier; St. Paul 
Fire & Marine Ins. Co. 


Lois M. Crumpler d/b/a Crumpler & Son, 805 N. 
Cage Blvd., P.O. Box 787, Pharr, TX; motor carrier; 
United States Fire Insurance Co. 

(PB 8/13/76) D 8/21/79 4 


Dorn’s Transportation, Inc., Railroad Ave. Ext. 
(Colonie), Albany, NY; motor carrier; Insurance 
Company of North America 


Drake Motor Lines, Inc., 20 Olney Ave., Cherry Hill, 
NJ; motor carrier; Peerless Ins. Co. 
D 6/28/79 


Edward Eyring & Sons, Inc., 20847 Fairpark Dr., Fair- 
view Park, OH; motor carrier; Ohio Farmers Ins. 
Co. 


D 8/22/79 


Golden West Freight Lines, Inc., d/b/a Golden West 
Transport, Inc., P.O. Box 5817, Bakersfield, CA; 
motor carrier; Mid-Century Ins. Co. 


Hall’s Motor Transit Co., 6060 Carlisle Pike, Mechan- 
icsburg, PA; motor carrier; Insurance Co. of North 
America 

(PB 6/18/78) D 6/18/79 


Hi-Way Transport Ltd., #703, 1112 West Pender St., 
Vancouver, B.C., Canada; motor carrier; Safeco 
Insurance Co. of America 

D 8/9/79 


Inter State Express, Inc., 120 Apollo St., Brooklyn, 
NY; freight forwarder; St. Paul Fire & Marine 
Ins. Co. 

(PB 3/4/74) D 8/14/79 5 


McNeil Transport Ltd., 147 N. Augusta Rd., Brock- 
ville, Ontario, Canada; motor carrier; St. Paul Fire 
& Marine Ins. Co. 


Packet Motor Express, Inc., Charleston, SC; motor 
carrier; Liberty Mutual Ins. Co. 
D 8/29/79 


Transport Champlain Express (International) Inc./ 
Champlain Express Transport (International) Inc., 
411 Riviere, Cowansville, Quebec, Canada; motor 
carrier; Transamerica Ins. Co. 

(PB 8/1/78) D 8/28/79 6 


See footnotes at end of table. 


Date of bond 


Aug. 


June 


June 


June 


July 


23, 1979 


31, 1979 


25, 1979 


19, 1979 


15, 1977 


16, 1968 


18, 1979 


13, 1976 


25, 1979 


Date of 


approval 


Aug. 23, 1979 


16, 1979 


. 21,1979 


19, 1979 


- 18,1977 


16, 1968 


20, 1979 


23, 1979 


. 21,1976 


14, 1979 


- 16,1979 


. 21,1978 


Filed with district 
director/area 
director/amount 


Portland, OR; 
$25,000 


Laredo, TX; 
$25,000 


Laredo, TX; 
$25,000 


New York 
Seaport; 
$25,000 


Philadelphia, PA; 
$25,000 


Cleveland, OH; 
$25,000 


Los Angeles, CA; 
$50,000 


Philadelphia, PA; 
$25,000 


Seattle, WA; 
$25,000 


New York Seaport; 
$50,000 


Ogdensburg, NY; 
$25,000 


Charleston, SC; 
$25,000 


St. Albans, VT; 
$25,000 
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Name of principal and surety 


A. W. Reid Draying Co., Inc., 250 Clara St., San Fran- 
cisco, CA; motor carrier; Transamerica Ins. Co. 


Shelton Trucking Service, Inc., Route 1, Box 230 
(Highway 73), Altha, FL; motor carrier; The Aetna 
Casualty and Surety Co. 


H. G. Snyder Trucking Inc., 1111 Pitfield Blvd., St. 
Laurent, Quebec, Canada; motor carrier; The Con- 
tinental Ins. Co. 


T. Transportation, Inc., 207 F St., South Boston, MA; 
motor carrier; Fidelity & Deposit Co. of MD. 
(PB 7/8/77) D 5/15/79 


E. A. Tippitt, d/b/a Tip of Texas, 805 N. Cage, Box 
717, Pharr, TX; motor carrier; Insurance Co. of 
North America. 


Transcon Services Ltd., P.O. Box 5300, 2020 Yukon 
St., Vancouver, B.C., Canada; motor carrier; St. 
Paul Fire & Marine Ins. Co. 

D 8/9/79 


Warrior & Gulf Navigation Co., P.O. Box 11397 (Via- 
duct Rd.), Chickasaw, AL; water carrier; Federal 
Ins. Co. 


Whatley-White, Inc., 1205 Reeves St., Dothan, AL; 
motor carrier; United States Fidelity & Guaranty 
Co. 


Willig Freight Lines, 123 Loomis St., San Francisco, 
CA; motor carrier; Peerless Ins. Co. 
(PB 3/31/77) D 9/4/79 


1 Surety is Seaboard Surety Co. 

2 Principal is Best Way Transport, Inc. 
Surety is St. Paul Fire & Marine Ins. Coa 

§ Surety is Liberty Mutual Ins. Co. 


Date of bond 


Aug. 22,1979 


July 12,1979 


June 7,1979 


May 15,1979 


July 31,1979 


July 27,1973 


Apr. 25,1979 


Aug.. 22, 1979 


Sept. 1,1979 


Date of 
approval 


Aug. 


Aug. 


23, 1979 


21, 1979 


17, 1979 


. 20, 1979 


. 14,1973 


- 13,1979 


4 Principal is Kenneth M. Crumpler d/b/a Crumpler & San Brokerage. 


Surety is Insurance Company of North America. 
5 Surety is Transport Indemnity Co. 
¢ Principal is E. J. Persons Transport Ltd. 
? Surety is Transport Indemnity Coz 


BON-3-03 


. 24,1979 


- 4,1979 


3 


Filed with district 
director/area 
director/amount 


San Francisco, CA; 
$25,000 


Mobile, AL; 
$25,000 


Ogdensburg, NY; 
$50,000 


Boston, MA; 
$50,000 


Laredo, TX; 
$25,000 


Seattle, WA; 
$25,000 


Mobile, AL; 
$50,000 


Mobile, AL; 
$25,000 


San Francisco, CA; 
$50,000 


Donaup W. Lewis, 
Director, Office of Regulations and Rulings. 
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(T.D. 79-250) 


Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Malaysia 


There is published below a directive of September 4, 1979, received 
by the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in category 340 manufactured or 
or produced in Malaysia. This directive amends, but does not cancel, 
that committee’s directive of December 27, 1978 (T.D. 79-49). 

This directive was published in the Federal Register on September 
10, 1979 (44 F.R. 52712), by the committee. 

(QUO-2-1) 


Dated: September 24, 1979. 


Wiuuram D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., September 4, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washinyton, D.C. 20229. 


Dear Mr. Commissioner: On December 27, 1978, the chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry of cotton, wool and man-made fiber textile 
products in certain specified categories, produced or manufactured 
in Malaysia and exported to the United States during the agreement 
year which began on January 1, 1978, in excess of designated levels 
of restraint. The chairman further advised you that the levels of 
restraint are subject to adjustment.* 

1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of May 17 and June 8, 1978, as amended, between the Governments of the United States 
and Malaysia which provide, in part, that: (1) Within the aggregate and group limits, specific levels of 
restraint, including their sublimits, may be exceeded by designated percentages; (2) specific levels may be 
increased for carryover and carryforward up to 11 percent of the applicable category limit; and (3) adminis- 


trative arrangements or adjustments may be made to resolve minor problems arising in the implementation 
of the agreement. 
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Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of May 17 and June 8, 1978, as 
amended, between the Governments of the United States and Ma- 
laysia; and in accordance with the provisions of Executive Order 11651 
of March 3, 1972, as amended by Executive Order 11951 of January 6, 
1977, you are directed to increase, effective on September 4, 1979, the 
level of restraint established for Category 340 in the directive of De- 
cember 27, 1978 to 269,414 dozen.? 

The action taken with respect to the Government of Malaysia and 
with respect to imports of cotton textile products from Malaysia has 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, which are 
necessary for the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 
Pavut T. O'Day, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-251) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Mexico 


There is published below a directive of August 29, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in Category 359 manufactured or 
produced in Mexico. This directive amends, but does not cancel, that 
committee’s directive of March 29, 1979 (T.D. 79-173). 

This directive was published in the Federal Register on Septem- 
ber 4, 1979 (44 F.R. 51636), by the Committee. 

(QUO-2-1) 
Dated: September 24, 1979. 
Wituram D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


3 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1978. 
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U.S. DeparTMENT oF COMMERCE, 
Tue AsstsTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., August 29, 1979. 


Committee for the Implementation of Textile Agreements 


COMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229. 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on March 29, 1979 by the chairman, 
Committee for the Implementation of Textile Agreements, concerning 
imports into the United States of certain cotton and manmade fiber 
textile products, produced or manufactured in Mexico. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Agreement of February 26, 1979, between the Govern- 
ments of the United States and Mexico; and in accordance with the 
provisions of Executive Order 11651 of March 3, 1972, as amended by 
Executive Order 11951 of January 6, 1977, you are directed to pro- 
hibit, effective on September 4,'1979, entry into the United States 
for consumption and withdrawal from warehouse for consumption of 
cotton textile products in category 359, produced or manufactured in 
Mexico and exported on and after January 1, 1979, in excess of 
543,478 pounds.! 

Cotton textile products in category 359 which have been exported 
to the United States prior to January 1, 1979, shall not be subject to 
this directive. 

Cotton textile products in category 359 which have been released 
from the custody of the U.S. Customs Service under the provisions 
of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective date of 
this directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Sep- 
tember 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), 
March 22, 1979 (44 F.R. 17545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1978. Imports during 
the period, January through June 1979, amounted to 233,665 pounds. 
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The actions taken with respect to the Government of Mexico and 
with respect to imports of cotton textile products from Mexico have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, which are 
necessary for the implementation of such actions, fall within the for- 
eign affairs exception to the rulemaking provisions of 5 U.S.C. 553. 
This letter will be published in the Federal Register. 

Sincerely, 
Paut T. O’Day, 
Acting Chairman, Committee for the 
Implementation cf Textile Agreements. 


(T.D. 79-252) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Dominican Republic 


There is published below a directive of August 16, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 649 manufac- 
tured or produced in the Dominican Republic. This directive cancels 
that committee’s directive of March 12, 1979 (T.D. 79-143). 

This directive was published in the Federal Register on Au- 
gust 21, 1979 (44 F.R. 49008), by the committee. 


(QUO-2-1) 
Dated: September 24, 1979. 
Wiuram D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


301-544—79——2 
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U.S. DepartTMENT oF CoMMERCE, 
THE ASSISTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C. 20280, August 16, 1979. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 20229. 

Dear Mr. Commissioner: This directive cancels and supersedes 
the directive issued to you on March 12, 1979, as amended, by the 
chairman of the Committee for the Implementation of Textile Agree- 
ments, which directed you to prohibit entry for consumption or 
withdrawal from warehouse for consumption of manmade fiber textile 
products in category 649, produced or manufactured in the Dominican 
Republic and exported to the United States during the 12-month 
period which began on December 1, 1978. 

The actions taken with respect to the Government of Dominican 
Republic and with respect to imports of textile products from Do- 
minican Republic have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs which are necessary to the implementation of 
such actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implemeniation of Textile Agreements. 


Federal Register Notice 


Canceling import restraint level on certain manmade fiber textile products from 
the Dominican Republic 


AGENCY: Committee for the Implementation of Textile Agreements. 
ACTION: Canceling the import restraint level established on man- 
made fiber brassieres in category 649, produced or manufactured in 
the Dominican Republic and exported to the United States during 
the 12-month period which began on December 1, 1978. 

(A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
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March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Sep- 
tember 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), 
March 22, 1979 (44 F.R. 17545), and April 12, 1979 (44 F.R. 21843).) 
SUMMARY: On August 7 and 8, 1979, the Governments of the 
United States and the Dominican Republic exchanged notes estab- 
lishing a new Bilateral Cotton, Wool and Man-Made Fiber Textile 
Agreement for the 4-year period beginning on June 1, 1979, and 
extending through May 31, 1983. Accordingly, there is published. 
below a letter from the chairman of the Committee for the Imple- 
mentation of Textile Agreements to the Commissioner of Customs 
canceling the directive of March 12, 1979, as amended, which limited 
imports of manmade fiber textile products during the 12-month 
period which began on December 1, 1978. 


EFFECTIVE DATE: August 16, 1979. 


FOR FURTHER INFORMATION CONTACT: Ross Arnold, 
International Trade Specialist, Office of Textiles, U.S. Department of 
Commerce, Washington, D.C. 20230; 202-377-5423. 
ArtTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-253) 
TITLE 19—CUSTOMS DUTIES 


Cuarprer I—U.S. Customs Servicr, DEPARTMENT OF THE 
TREASURY 
PART 159—LIQUIDATION OF DUTIES 


Nonrubber Footwear, Certain Castor Oil Products, Scissors and 
Shears, And Cotton Yarn From Brazil, Declaration of Net Amount 
of Bounty or Grant 


AGENCY: U.S. Customs Service, Treasury Department. 
ACTION: Net amount of bounty or grant declared. 


SUMMARY: This notice is to advise the public of the new rates of 
countervailing duty applicable to imports of nonrubber footwear, 
certain castor oil products, scissors and shears, and cotton yarn 
from Brazil. These rates will be applicable to such merchandise 
exported from Brazil on or after September 30, 1979. 


EFFECTIVE DATE: September 30, 1979. 
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FOR FURTHER INFORMATION CONTACT: Mr. Charles F. 
Goldsmith, Economist, Office of Tariff Affairs, U.S. Department of 
the Treasury, 15th Street and Pennsylvania Avenue NW., Washington, 
D.C. 20220; telephone 202-566-2951 

SUPPLEMENTARY INFORMATION: 

In the Federal Register of May 17, 1979 (44 F.R. 28790-2), it was 
announced that due to actions taken by the Government of Brazil to 
eliminate export payments which have been determined by Treasury 
to constitute bounties or grants, reductions of the countervailing duty 
rates applicable to imports of nonrubber footwear, certain castor oil 
products, scissors and shears, and cotton yarn, would be made 
quarterly to reflect the staged reduction of these benefits. The present 
action is taken to reduce the countervailing duty rates applicable 
to imports of the above merchandise which are exported from Brazil 
on or after September 30, 1979. 

On the basis of the actions taken by the Government of Brazil on 
September 30, 1979, to reduce the payments to the exporters of the 
subject merchandise, it has been ascertained and determined that 
the net amount of bounties or grants paid or bestowed, directly or 
indirectly by the Government of Brazil on the exportation of the 
subject merchandise, in terms of the f.o.b. or ex-works price to the 
United States of the applicable merchandise, is as follows: 

(1) Nonrubber footwear: 

(A) 9.5 percent for shoes manufactured by firms whose export 
— account for 40 percent or less of the value of their total sales; 
anc 

(B) 3.7 percent for shoes manufactured by firms whose export 
ie account for more than 40 percent of the value of their total 
sales. 

(2) Certain castor oil products, 8.5 percent. 

(3) Scissors and shears, 12.5 percent. 

(4) Cotton yarn, 15.3 percent. 

Accordingly, until further notice, upon the entry for consumption 
or withdrawal from warehouse for consumption of such dutiable non- 
rubber footwear, certain castor oil products, scissors and shears, and 
cotton yarn, respectively, imported directly or indirectly from Brazil, 
and exported from that country on or after September 30, 1979, which 
benefit from such bounties or grants, there shall be collected, in addi- 
tion to any other duties estimated or determined to be due, counter- 
vailing duties in the amount ascertained in accordance with the above 
declaration. 

Any merchandise subject to the terms of this declaration shall be 
deemed to have benefited from a bounty or grant if such bounty or 
erant has been or will be paid or credited, directly or indirectly, upon 
the manufacture, production, or exportation of such nonrubber foot- 
wear, certain castor oil products, scissors and shears, and cotton yarn, 
respectively, from Brazil. 
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The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for ‘nonrubber 
footwear,” “certain castor oil products,” ‘scissors and shears,’’ and 
“cotton yarn,” respectively, under the country heading “Brazil,” the 
number of this Treasury decision in the column so headed and the 
words ‘‘New rate” in the column headed “Action.” 

(R.S. 251, sec. 303, as amended, 624; 46 Stat. 687, 759, 88 Stats 
2049; 19 U.S.C. 66, 1303, as amended; 1624). 

Dated: September 24, 1979. 

Davin R. BRENNAN, 
Acting General Counsel of the Treasury. 


[Published in the Federal Register, Sept. 28, 1979 (44 F.R. 55825) 





General Notice 
(521412) 


Notice That The Customs Service Is Requesting The Views Of The 
Public On The Standards It Uses For Orange Juice Products In 
Determining Same Kind And Quality Questions Under The Drawback 
Law 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice requesting public comments, 


SUMMARY: The Customs Service applies the standards of identities 
of the Food and Drug Administration and the standards of grades of 
the Department of Agriculture for orange juice products in determin- 
ing same kind and quality questions for orange juice products. The 
Customs Service has been requested to reconsider a ruling based on 
these standards and, in the process of reconsidering the ruling, is 
inviting the views of the public concerning the use of these standards 
in determining same kind and quality questions for drawback sub- 
stitution purposes. 


DATES: Comments must be received on or before (60 days from the 
date of publication in the Federal Register). 


ADDRESS: Comments should be addressed to the Commissioner of 
Customs, Attention: Regulations and Legal Publications Division, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
5856. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

“Drawback” denotes a situation in which a duty or tax, lawfully 
collected, is refunded or remitted, wholly or partially, because of 
a particular use made of the merchandise on which the duty or tax 
was collected. One of the more common types of drawback is that 
allowed, under section 313(a), Tariff Act of 1930 (19 U.S.C. 1313(a)), 
upon the exportation of articles manufactured or produced in the 


12 
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United States with the use of imported merchandise. Under section 
313(b), Tariff Act of 1930, as amended (19 U.S.C. 1313(b)), if domestic 
merchandise of the same kind and quality as imported merchandise is 
used in the manufacture of new and different articles, drawback may 
be allowed on the imported merchandise, notwithstanding the fact that 
none of the imported merchandise was actually used in the manufacture 
or production of the exported articles. Section 313(b) is often called 
the “drawback substitution law.” 

The Customs Service has the responsibility to determine the same 
kind and quality questions under the drawback substitution law, Cus- 
toms has consistently applied the standards of identities of the Food and 
Drug Administration for orange juice products (21 CFR part 146) as 
guidelines to determine whether one orange juice product was of the 
same kind as another. For example, 21 CFR 146.153 defines the stand- 
ards of identity for the product “‘concentrated orange juice for manu- 
facturing” and 21 CFR 146.145 defines the standards of identity for 
“orange juice from concentrate”. Thus, two different orange juice 
products are defined by these standards. 

Customs also has consistently applied the standards of grades for 
orange products of the Department of Agriculture (7 CFR part 2852) 
as guidelines to determine whether products of the same kind were of 
the same quality. For example, two batches of orange juice from 
concentrate that meet the grade A standard under 7 CFR 2852.5681- 
5691 would be considered to be the same quality. 

A processor proposed to substitute fresh orange juice (identified 
under 21 CFR 146.135) for orange juice from concentrate (identified 
under 21 CFR 146.145) for use in the manufacture of pasteurized 
orange juice (identified under 21 CFR 146.140). In applying the 
standards of identities, Customs ruled that fresh orange juice was 
not the same kind and quality as orange juice from concentrate for 
drawback purposes. Customs has been asked to reconsider that ruling. 

To give the matter full and fair consideration, Customs is publishing 
this notice requesting the views of the public on its use of the stand- 
ards of identities and grades in determining same kind and quality 
questions for drawback substitution purposes for orange juice prod- 
ucts. To assist prospective commenters, there are set forth below 
brief descriptions of the standards of identities and grades and a brief 
statement of Customs reasons for using those standards and possible 
effects of not using the standards in determining same kind and 
quality questions. 


STANDARDS OF IDENTITIES 


The standards of identities for orange juice and orange juice products 
were published in the Federal Register (28 F.R. 10900) dated Octo- 
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ber 11, 1963. The citrus industry, primarily located in Florida, 
petitioned the Food and Drug Administration to establish standards 
of identities for orange juice products. The industry participated in the 
rulemaking process by the submission of written opinions and oral 
evidence at the hearing. The commissioner of the Food and Drug 
Administration made certain findings of fact based upon the evidence. 
Findings of fact numbered 1 and 2 contained in the preamble of the 
rulemaking document (28 F.R. 10901) are quoted in full as follows: 


1. The food commonly and usually known as orange juice is the 
natural liquid that is squeezed from mature oranges. Oranges 
generally used in producing orange juice are of the species Citrus 
sinensis. 

2. Fresh orange juice is not a suitable name for the commercially 
packaged expressed juice of oranges. The housewife who for many 
years has squeezed oranges knows this juice to be orange juice. 
The term “fresh” is ambiguous in that it is difficult to determine 
and to draw the line when a product is fresh and when it is no 
longer fresh. The use of the term “fresh” on commercially packed 
orange juice or orange juice products would tend to confuse and 
mislead consumers. 


The first sentence of finding of fact numbered 3 states that “Orange 
juice is the raw material out of which all other orange juice products 
are made.” The first sentence of finding of fact numbered 18 (28 F.R. 
10903) states that ‘“Reconstituted orange juice differs from orange 
juice in many respects.”’ it continues as follows: 

It is made from orange juice concentrate. It contains added 
water, and parts of it, if not all of it, have been subjected to heat- 
treatment. It is necessary to establish a minimum requirement for 
the percentage of orange juice soluble solids in the standards of 
identity for this product, especially since water is being added. A 
reasonable and practical requirement is 11.8 degrees Brix. This 
product will then be comparable to the product prepared in the 
home by the consumer, from concentrate. The standard of identity 
should provide that the product may be heat-treated, either 
before or after reconstitution. The names “reconstituted orange 
juice” and ‘‘orange juice from concentrate” are truthful, meaning- 
ful, and accurate. designations for this product and are presently 
being used by some firms. 

Briefly, the Commissioner found that crange juice was the natural 
liquid that is squeezed from mature oranges of the species Citrus 
sinensis and that the use of the term ‘fresh’ juice for orange juice 
products (such as orange juice from concentrate) would “confuse and 
mislead consumers’. Therefore, standards of identities were necessary 
to inform the consumer concerning the differences between orange 
juice and orange juice products. These standards of identities are set 
forth in 21 CFR part 146. 
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STANDARDS OF GRADES 


The regulations of the Department of Agriculture set forth certain 
standards of grades for orange juice products and refer to the standards 
of identities of the Food and Drug Administration to define those 
products. For example 7 CFR 2852.5681 states that “‘orange juice 
from concentrate is the product defined in the standards of identity 
(21 CFR 146.145) issued pursuant to the Federal Food, Drug and 
Cosmetic Act.’ There are several standards of grades, such as grade 
A, B, or C, which determine the quality of the product based upon 
a scoring system for color, defects, and flavor including a minimum 
degree brix and brix-acid ratio. 

REASONS FOR CUSTOMS USE OF THESE STANDARDS AND POSSIBLE EFFECTS 
OF NOT USING THEM 

The standards of grades and standards of identities have constituted 
useful guidelines for Customs in determining same kind and quality 
questions under the drawback law for orange juice products. The 
standards are used throughout the industry. 

A rate of drawback is a contract between Customs and a drawback 
applicant based on the applicant’s description of his manufacturing 
operation for certain products which permits him to file drawback 
claims for these products with reasonable certainty that he will 
receive a refund of the duty or tax collected. Drawback rates or 
contracts covering orange juice products are approved by applying the 
standards of identities and grades as guidelines to determine whether 
substituted domestic merchandise was of the same kind and quality as 
the imported merchandise, as required under the drawback law. Any 
changes in the guidelines would most likely affect these contracts. 

To qualify for drawback, the imported merchandise and substituted 
domestic merchandise must be used in the manufacture of new and 
different articles. If new guidelines were developed by Customs for the 
determination of same kind and quality questions, those guidelines 
could affect the determinations of whether or not new and different 
articles have been manufactured with the use of the imported and 
substituted merchandise. 

COMMENTS 


The Customs Service invites written comments (preferably in 
triplicate) on its use, for orange juice and orange juice products, of 
the standards of identities of the Food and Drug Administration and 
the standards of grades of the Department of Agriculture as guide- 
lines in determining same kind and quality questions for purposes of 
substitution under the drawback law and what changes, if any, should 
be made. 


301-544—-79——_3 
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All comments received in response to this notice will be available 
for public inspection in accordance with section 103.8(b), Customs 
Regulations (19 CFR 103.8(b)), during regular business hours at the 
Regulations and Legal Publications Division, Headquarters, U.S. 
Customs Service, 1301 Constitution Avenue NW., room 2335, Wash- 
ington, D.C. 20229. 

DRAFTING INFORMATION 

The principal author of this notice was Paul G. Hegland, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
offices of the Customs Service participated in its development. 

Dated: September 20, 1979. 

Donatp W. Lewis, 
Director, Office of 
Regulations and Rulings. 


(521417) 
American Manufacturer’s Petition 


Notice of receipt of American manufacturer’s petition requesting the reclassifi- 
cation of certain machine-processed cigarette leaf tobacco 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of American manufacturer’s petition. 


SUMMARY: Customs has received a petition from an American 
manufacturer of flue-cured tobacco requesting the reclassification of 
certain imported, machine-processed cigarette leaf tobacco as stemmed 
cigarette leaf filler tobacco. The leaf tobacco in question, which has 
been machine-thrashed to form stemmed leaf fragments under 4 
inches in length for use in the manufacture of cigarettes, is currently 
classified by Customs as scrap tobacco. 


DATES: Interested parties may comment on this petition. Comments 
(preferably in triplicate) must be received on or before (60 days 
from the date of publication in the Federal Register). 

ADDRESS: Comments should be addressed to the Commissioner of 
Customs, Attention: Regulations and Research Division, room 2335, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: John G. Hurley, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-5865. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


A petition has been filed under section 516 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1516), by an American manufacturer of flue- 
cured tobacco requesting that leaf tobacco, which has been machine- 
thrashed to form stemmed leaf fragments under 4 inches in length 
for use in the manufacture of cigarettes, be reclassified as stemmed 
cigarette leaf filler tobacco under item 170.35, Tariff Schedules of the 
United States (TSUS). The merchandise in question is currently class- 
ified by Customs as scrap tobacco under item 170.60, TSUS. 

The processing of cigarette leaf tobacco, resulting in leaf fragments 
measuring approximately one-half inch to 2 inches in length, but in 
no case over 4 inches in length, occurs either prior to importation or 
by manipulation in warehouse. It is the practice of Customs to classify 
such machine-processed merchandise as scrap tobacco upon 
withdrawal. 

The petitioner contends that scrap tobacco should be limited to the 
unintended byproduct of handling, curing, and manufacturing, i.e. 
floor sweepings. 


COMMENTS 
Pursuant to section 175.21(a) of the Customs Regulations (19 CFR 


175.21(a)), the Customs Service invites written comments on this 
petition from all interested parties. 

The American manufacturer’s petition, as well as all comments 
received in response to this notice, will be available for public inspec- 
tion in accordance with sections 103.8(b) and 175.21(b), Customs 
Regulations (19 CFR 103.8(b), 175.21(b)), during regular business 
hours at the Regulations and Research Division, Headquarters, U.S. 
Customs Service, room 2335, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 

AUTHORITY 

This notice is published in accordance with section 175.21(a) of the 
Customs Regulations (19 CFR 175.21(a)). 

Dated: August 23, 1979. 

Donatp W. Lewis, 
Director, Office of 
Regulations and Rulings. 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings Attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLEtIN, through 
July 18, 1979, are available in microfiche format at a cost of $11.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: September 24, 1979. 

Dona.p W. Lewis, 
Director, Office of 
Regulations and Rulings. 





Date of File No. Issue 
decision 


8-27-79 104098 Vessel repair: Remissibility of duties paid for foreign 
repairs to vessel’s boiler necessitated by negligent 
operation of fuel-handling system; remissibility of 
duties paid for ineffective repairs 
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Date of 
decision 


File No. 





Issue 





8-31-79 


9- 7-79 


8-28-79 
9-11-79 


9- 4-79 


8-31-79 
9 6-79 


8-31-79 


9-11-79 


8-21-79 


8-30-79 


8-27-79 


8-20-79 
8-31-79 


8-27-79 
8-20-79 
7-30-79 
8-20-79 
8-22-79 
8-30-79 
8-22-79 
8-30-79 
8-30-79 


8-22-79 


104120 


104144 


710895 
710969 


711031 


711125 
711131 


052188 


053907 


055325 


055437 


055708 


057559 
057684 


057763 
057795 
057807 
057851 
059695 
060334 
060442 
060583 
060643 
060651 
060738 
061143 
061157 


061265 


Vessel repair: Remissibility of duties paid for foreign 
repairs necessitated by crewmember negligence 

Vessel repair: Remissibility of duties paid for foreign 
repairs to vessel necessitated by single act of negligence 

Country of origin marking: Manhole covers 

Country of origin marking: Abrasives in disc, sheet, and 
roll form 

Country of origin marking: Exterior case markings for 
wines and liquors 

Country of origin marking: Candy imported in tubs 

Country of origin marking: Whether ink stamping of 
watch movements satisfies marking requirements 

Classification: Plastic garden hose nozzles (657.35, 
662.50, 680.20, 680.22, 772.15) 

Classification: Racquet ball nylon strings (734.88, 
735.20) 

Classification: Flower and herb seedmats (126.41, 
127.10, 799.00) 

Classification: Whether double needle stitching along 
front opening of raincoat constitutes ornamentation 

Generalized system of preferences: Whether melamine 
molding compound, which is imported into a bene- 
ficiary developing country and molded into dinner- 
ware, is a substantially transformed constituent 
material includable in 35-percent requirement 

Classification: Word games (734.15, 735.20) 

Classification: Automatic buckle and combination fold- 
ing machine (678.50) 

Classification: Whether barge kit is considered an 
unfinished vessel 

Classification: Unfinished leather handbag imported 
in cut pieces (706.18, 791.90) 

Classification: Ballpoint pen-game combination (737.95, 
760.05) 

Classification: Suppressed spark plug connectors (683.60 
686.10) 

Classification: Jeans (380.39) 

Classification: Blanket wrap (386.09, 389.50) 

Classification: Insecticide (425.22, 430.00) 

Classification: Polyethylene jacket (382.81) 

Classification: Growing peat supplement (192.50, 
480.80) 

Classification: Greeting card; paper-covered book; cal- 
endar (256.35, 256.36, 270.25, 274.05, 274.10, 274.60) 

Classification: Zine oxide adhesive plaster (495.05) 

Classification: Mandrels (649.49, 657.25, 680.15) 

Classification: Galvanized tension bars and gate rods 
(608.48, 657.25) 

Classification: Transmissions for concrete mixers (678.20 
680.44, 692.16, 692.27) 
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Date of 
decision 


9-11-79 
8— 1-79 


8-29-79 


8-28-79 
8-21-79 
8-27-79 
8-28-79 
8-28-79 


9-11-79 
9 5-79 


8-20-79 
8-— 6-79 
7-30-79 
8-27-79 
8-16-79 
8-27-79 


8-28-79 
8-27-79 
8-28-79 


8-21-79 
8-20-79 


8— 2-79 
8-27-79 
8-31-79 
8-31-79 
9—- 5-79 
8-31-79 
8-31-79 


8-29-79 
8-31-79 
8-20-79 
8-28-79 
9- 5-79 
8-31-79 
9— 4-79 
9— 7-79 


File No. 


061337 
061359 


061409 


061410 
061441 
061492 
061497 
061561 


061583 


062004 


062005 
062041 
062093 
062162 
062226 
062235 


062258 


062266 


062268 


062272 
062317 


062364 
062367 
062398 
062400 
062439 
062446 
062465 


062472 
062477 
062492 
062497 
062521 
062527 
062575 
062673 
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Classification: Artificial fir trees (748.20, 737.07, 737.15) 
American selling price: Rubber boot with felt liner 
(700.60) 
Classification: 
657.20) 
Classification: 
Classification: 


Bridge sections (646.54, 652.94, 652.98, 


Comic figures of humans (737.22, 737.40) 

Plastic blanket bags (706.60, 772.20) 

Classification: Ankle and wrist weights (735.20) 

Classification: Cloisonne wares (653.75, 653.80, 654.05) 

Classification: Whether a crane imported in several ship- 
ments may be classified as an entirety 

Classification: Rayon tote bag laminated with plastic 
lining; umbrella (389.62, 751.05) 

Classification: Extrusion machine; winding machine; 
Cut-off machine (674.35, 678.50) 

Classification: Plastic wind deflector (692.27, 774.60) 

Classification: Boot with removable liner (700.60) 

Classification: Nonwoven textile fabric swabs (355.25) 

Classification: High heel dress sandal for women (700.60) 

Classification: Gold bars (605.20, 656.10) 

Classification: Visual effects plastic sheeting (771.42, 
774.60) 

Classification: Electric fence system (646.54, 657.25, 
666.00, 682.60, 712.49) 

Classification: Airport runway lighting (653.39, 682.05, 
682.07, 686.24) 

Classification: Honey processing equipment (640.35, 
657.25, 661.95, 662.20, 666.00) 

Classification: Work glove (704.40, 705.85) 

Classification: Rotating disco lights (545.67, 653.39, 
678.50) 

Classification: Electric tow tractor (692.40) 

Classification: Silk bags (889.30) 

Classification: Plastic pencil case (706.60, 772.20) 

Classification: Forged steel valve flanges (680.22, 680.27) 

Classification: Ski gloves (734.99) 

Classification: Lipstick case (706.60) 

Classification: Semimanufactured metal powders (605.08, 
605.28, 605.48) 

Classification: Cassette head cleaner (772.15) 

Classification: Drill anchors (646.42, 646.54) 

Classification: Metal balance figurines (737.95) 

Classification: Scaffold (657.25) 

Classification: Joists (652.94) 

Classification: Stator and rotor laminations (682. 0) 

Classification: Cartoon figure (737.22) 

Classification: Baseball caps (703.05) 
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Customs Decision 
(C.D. 4821) 


Arxins Kroutu & Co., Lrp.,* pLAIntirF v. UNITED STATES, 
DEFENDANT 


Steel products (bars and bars-shapes) 


Abandonment Of Sole Issue—Revival Of Abandoned Issues— 
Dismissal Of Action 


When issues in an action challenging administrative antidumping 
determinations are in effect reduced to a single less than fair value 
issue at the trial and the action submitted by the importer for de- 

*Also referred to as Atkins Kroll & Co., Inc. by the parties. 
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cision upon a portion of the administrative record, Held, the importer 
will not be permitted to resurrect issues it expressly abandoned at the 
trial, and its abandonment of the sole issue tendered for trial neces- 
sitates dismissal of the action for failure of proof—the regularity of the 
challenged determinations being presumed in the absence of evidence 
to the contrary. 


Consolidated Court No. R65/10806 


[Dismissed.] 
Decided September 10, 1979 


Glad, Tuttle & White (Steven W. Baker at the trial; George R. Tuttle on the 
briefs) for the plaintiff. 

Alice Daniel, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (Velta A. Melnbrencis at the trial and on the 
brief), for the defendant. 


Ricuarpson, Judge: The merchandise in this consolidated action 
consists of carbon steel bars and bars-shapes manufactured in and 
exported from Canada between August 1963, and March 1964, 
and appraised upon entry at Sumas, Wash., on the basis of export 
value as defined in 19 U.S.C.A., section 140la(b) (sec. 402(b), Tariff 
Act of 1930, as amended), as determined in accordance with 19 
U.S.C.A, section 160, et seq. (sec. 201, et seq., Antidumping Act of 


1921, as amended). The issue in the case relates to the imposition of 
dumping duties, no question having been presented concerning the 
underlying appraisement of the merchandise. 

The record shows that on May 28, 1964, the Secretary of the Treasury 
determined, pursuant to proceedings instituted under the Antidumping 
Act, that carbon steel bars, bars-shapes under 3 inches, and structural 
shapes 3 inches and over, manufactured by Western Canada Steel 
Ltd. and/or its subsidiary, Vancouver Rolling Mills Ltd. of Vancouver, 
Canada, were being, or were likely to be, sold at less than fair value 
(LTFV) within the meaning of section 160(a) (29 Fed. Reg. 7294, 
exhibit 2), and advised the U.S. Tariff Commission (Commission) 
accordingly; that on September 1, 1964, the Commission determined 
that an industry in the United States was being injured by reason 
of the importation into the United States of carbon steel bars, bars- 
shapes under 3 inches, and structural shapes 3 inches and over, 
manufactured by Western Canada Steel Ltd. and/or its subsidiary, 
Vancouver Rolling Mills Ltd. of Vancouver, Canada, and sold at 
LTFV within the meaning of the Antidumping Act (29 Fed. Reg. 
12599, exhibit 4) ; and that on September 25, 1964, a ‘‘finding of dump- 
ing”? was published pursuant to section 160(a) on behalf of the Secre- 
tary of the Treasury (29 Fed. Reg. 13319, exhibit 5). 
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The present action results from an adverse determination rendered 
by the appropriate customs official against plaintifi’s administrative 
reappraisement appeals filed subsequent to appraisement of the 
involved merchandise “subject to dumping’ as mandated by the 
dumping finding. Issue was raised under the pleadings both as to the 
Secretary’s LTFV determination and as to the Commission’s injury 
determination on a number of grounds. However, at the trial plaintiff 
abandoned all but one of its contentions directed to the Secretary’s 
LTFV determination; and, as to this phase of the case, elected to 
submit its case against the Secretary’s LTFV determination on the 
basis of a portion of the administrative record on the sole issue under 
19 CFR, section 14.7(b) (8) as to whether the quantity of merchandise 
involved in sales to the United States was more than insignificant 
(so as to abort a LTFV determination). 

At the trial plaintiff did not explicity address itself to the remaining 
pleading issues relating to the Commission’s injury determination. 
Neither has it done so in its brief filed subsequent to trial. And the 
record before the court as to this phase of the case consists only of a 
transcript of oral testimony (exhibit 3) given at a public hearing 
held before the Commission on July 27, 1964, that does not include 
exhibits placed in evidence there, as well as the Commission’s determi- 
nation of injury with accompanying statements of supporting and 
dissenting views of the commissioners (exhibit 4). A tedious reading 
of the substantially illegible 198-page hearing transcript discloses 
a subject matter content not as inclusive as that embraced by and 
dealt with in the written views of the commissioners accompanying 
the injury determination. 

With respect to plaintifl’s brief, it is to be noted that it does not 
address itself to the LTFV quantity issue asserted at the trial under 
19 CFR, section 14.7(b) (8) as expected. Instead, plaintifl’s brief deals 
exclusively with LTFV issues which plaintiff expressly abandoned at 
the trial. Counsel undertakes to justify this reversal of posture by 
asserting that counsel had never announced his intention to abandon 
these LTF'V issues (reply brief, p. 2). 

Such an assertion finds no support in the record. The record shows 
that with respect to these LTF'V issues plaintifl’s counsel responded 
to the court’s prompting by stating (R. 3): 

Mr. Baxer. This is a separate Complaint, your Honor. The 
abandonment of these issues does parallel precisely those of the other 
case. They are the same paragraph allegations made in the Atkins 
Kroll Complaint as was made in the Border Brokerage Com- 
plaint. [Italic added.] 

There simply isn’t any room for a construction of counsel’s state- 
ment as meaning anything other than the abandonment of these LTV 
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issues in conformity to the posture counsel had earlier taken in aban- 
doning identical issues in the companion case entitled Border Brokerage 
Co., Inc. v. United States, Consolidated Court No. R65/10840—12206, 
the trial of which immediately preceded trial in the instant case fol- 
lowing an unsuccessful attempt on counsel’s part to consolidate the 
two cases. And counsel’s subsequent posture in argument before the 
court in this case is consistent with the abandonment of all LTFV 
issues except the issue of quantity as framed in paragraph 11 of the 
complaint under the court’s ruling in Border Brokerage as to the scope 
of the de minimis issue (R. 5-6). 

What the case comes down to, then, is plaintiff’s abandonment 
and failure to follow through on the sole LTFV issue it presented 
to the court, and its abandonment both by deed as well as by words 
of the remaining issues in the case dealing with the LTFV and in- 
jury determinations, the regularity of which determinations are pre- 
sumed in the absence of evidence to the contrary. See Norwegian 
Nitrogen Products Co. v. United States, 20 CCPA 27, 38, T.D. 45674 
(1932), aff'd, 288 U.S. 294 (1933). Consequently, on this record the 
court fully agrees with defendant that the questions raised in plain- 
tif’s 126-page brief are not properly before the court for determina- 
tion. Cf. Charberjoy Distributors, Inc. v. United States, 65 Cust. Ct. 
459, 462, C.D. 4123 (1970), aff'd on other grounds, 59 CCPA 207, 
C.A.D. 1068, 465 F. 2d 922 (1972). And, in view of the 14-year life- 
span of the instant case in which plaintiff has been afforded ample 
opportunity to develop a plenary record for meaningful judicial 
review of the challenged administrative determinations, the court 
is constrained to and does dismiss this action for failure of proof. 

Judgment will be entered herein accordingly. 


Schedule of cases consolidated under court No. R65/10806—Port of 
Sumas (Seattle, Wash.) 


Court No. Entry No. 
R65/10806-12169 21-1201 
R65/10807—12170 21-2695 
R65/10808-12171 21-2697 
R65/10809-12172 21-2741 
B66 / 16810-9293 78...- beds Aiea seas -c Shei cee 21-2742 
R65/10811—12174 21-2743 
R65/10812—-12175 21-2744 
R65/10813-12176 21-2745 
R65/10814—12177 21-4435 
R65/10815-12178 21-4452 
R65/10816—12179 21-4544 





CUSTOMS COURT 
C.D. 4822 


GENERAL Extectric CoMPANY, PLAINTIFF v. UNniTep STATES, 
DEFENDANT 


On Defendant’s Motion and Plaintiffs Cross-Motion for Summary 
Judgment 


Court No. 75-5-01117 
(Motion granted; cross-motion denied.] 
Dated September 11, 1979 


Freeman, Meade, Wassermen & Schneider, Esqs. (Louis Schneider, Herbert Peter 
Larsen and Bryce MacDonald, Esqs., of counsel) for the plaintiff. 

Alice Daniel, Acting Assistant Attorney General, Joseph I. Liebman, Attorney 
in Charge, Field Office for Customs Litigation, Esqs., for the defendant. 


Newman, Judge: Plaintiff challenges the customs classification of 
certain solid-state (tubeless) clock-radios (models C4305 and C4335A) 
exported from Taiwan and entered at the ports of Spokane, Wash. and 
Seattle-Tacoma Airport, Wash. in 1971. The parties agree there is no 
justiciable issue as to any material fact, and have cross-moved for 
summary judgment pursuant to rule 8.2(a) of this court. In support of 
their respective motions, the parties have submitted memoranda and 
various documentary exhibits. 

Plainly, then, this is the classic instance for a constructive utiliza- 
tion of the summary judgment route, thereby obviating the necessity 
of a trial in reaching a prompt disposition of the issues. 

It appears that the district director of customs classified the 
merchandise under the provision in item 685.23, TSUS, as modified 
by T.D.68-9, for solid state (tubeless) radio receivers, and assessed duty 
at the rate of 10.4 per centum ad valorem. Additionally, pursuant to 
schedule 7, part 2, subpart E, headnote 5, the clock movements were 
constructively separated from the remainder of the merchandise and 
separately assessed with duty at the rate of 45 cents per clock, the 
rate applicable to item 720.02, TSUS, as modified by T.D. 68-9. 

Plaintiff claims that the proper classification for the clock-radios is 
under the provision for “Other” in item 685.50, TSUS, as modified 
by T.D. 68-9, with duty either at the rate of 9 per centum ad valorem, 
or alternatively under the provision for “other” in item 685.25,TSUS, 
as modified by T.D. 68-9, with duty at the rate of 7 per centum ad 
valorem.’ 


1 In its complaint (para. 10), plaintiff contests the separate assessment of duties on the clock movements 
pursuant to headnote 5, schedule 7, part 2E, but in its reply brief, p. 30, plaintiff states that it is not chal- 
lenging the separate assessment at this time. Accordingly, that claim is dismissed. 
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For the reasons indicated hereinafter, defendant’s motion is granted ; 
plaintiff’s cross-motion is denied. 


Statutes Involved 


Items 685.23, 685.25 and 685.50 of the Tariff Schedules of the 


United States, as modified by Presidential Proclamation 3822, T.D. 
68-9, read: 


Radiotelegraphic and radiotelephonic 
ransmission and reception apparatus; 
radiobroadcasting and television trans- 
mission and reception apparatus, and 
television cameras; record players, 
phonographs, tape recorders, dicta- 
tion recording and transcribing ma- 
chines, record changers, and tone 
arms; all of the foregoing, and any 
combination thereof, whether or not 
incorporating clocks or other timing 
apparatus, and parts thereof: 

* * * * * * * 


Radiotelegraphic and_ radiotele- 
phonic transmission and recep- 
tion apparatus; radiobroadcast- 
ing and television transmission 
and reception apparatus, and 
parts thereof: 

* * * * * 


Other: 
Solid-state (tubeless) radio 
receivers 10.4% ad val. 

Other 7% ad val. 

* * * 

Other: 

* *k * 

685.50 RN at etek ha OE tense ae 9% ad val. 


~ 


Headnote 5 of schedule 7, part 2, subpart E, TSUS, so far as 
pertinent provides: 


5. Combination articles containing watch or clock movements.— 
A watch or clock movement (and its dial, if any) in a combination 
article is classifiable under the provision applicable to such 
combination article, but, in determining the duties on the com- 
bination article, the movement (and its ‘dial, if any) shall be con- 
structively separated therefrom and assessed with the same rate as 
would have applied if it had been imported separately. * * * 
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OPINION 
1 


There is no dispute that the imports herein comprise solid-state 
(tubeless) clock-radios. In light of the Government’s classification 
of the merchandise under item 685.23 and plaintiff’s alternative 
claims under items 685.50 and 685.25, the identical issue presented in 
Montgomery Ward & Co., Inc. v. United States, 74 Cust. Ct. 125, C.D. 
4596 (1975) is again before us.? 

In Montgomery Ward, it was held that the provision in item 685.23 
for solid-state (tubeless) radio receivers was qualified by the “whether 
or not” phrase in the superior heading, thus effectuating the clearly 
manifested congressional intent to make the presence or absence of a 
clock or other timing apparatus irrevelant to the classification of the 
merchandise embraced by the superior heading and inferior indented 
subheadings. Consequently, I concluded that the solid-state clock- 
radios in Montgomery Ward were properly classified by the Govern- 
ment under item 685.23, and in that connection, commented (74 
Just. Ct. at 130): 

I agree with defendant’s position. It is difficult to conceive how 
Congress could better have expressed its intent that the “whether 
or not” phrase shall modify or qualify each and every article 
description subordinate to the superior heading than by utilizing 
the all-inclusive antecedent language “all of the foregoing, and 
any combination thereof”. 'T hus, item 685.23 must be construed 
as if the “whether or not” phrase had been actually engrafted on 


that provision, to wit: “Solid-state (tubeless) radio receivers, 
whether or not incorporating clocks or other timing apparatus’. : 


* Similarly, item 685.30, in effect, — ides: “Radio-phonograph 
combinations, whether or not incorporating clocks or other timing 
apparatus’. Cf. Velan Steam Spec. & \ ‘elan Valve Co orp. v. United 
States, 57 CCPA 58, C.A.D. 976, 420 F. 2d 1399 (1970) (parts 
provision in superior hes uding read into subordinate article descrip- 
tion wherein parts were not expressly mentioned). 

Predicated upon the Tariff Classification Study Explanatory and 
Background Materials (November 15, 1960), schedule 6, part 5, page 
305, and the language of the superior heading, I also determined in 
Montgomery Ward that the combination articles covered by item 
685.50 (Montgomery Ward’s alternative claim) are not those created 
by incorporating a clock or other timing apparatus in another article 
(viz, a radio), but rather are those created by a combination of some 
of the articles mentioned in the superior heading antecedent to the 
phrase “and any combination thereof”, whether or not incorporating 


2 However, in Montgomery Ward, plaintifi’s primary claim was item 685.25, and its alternative claim was 
685.50. 
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a clock or other timing apparatus’’. (Italic added.) Thus, in Mont- 
gomery Ward, it was observed (74 Cust. Ct. at 133-34): 

However, if extrinsic aids of construction, such as legislative 
history, are warranted, I believe the following significant com- 
ment in the Tariff Classification Study Explanatory and Back- 
ground Materials (November 15, 1960), schedule 6, part 5, page 
305,‘ indicates the scope of item 685.50 intended by its framers: 


Item 685.10 covers television cameras * * *, Item 685.20 
covers radio telegraphic and radio telephonic transmission 
and reception apparatus and radio broadcasting and tele- 
vision transmission and reception apparatus. * * * Item 
685.30 covers record players, phonographs, radio-phono- 
graph combinations, record changers, turn-tables and tone 
arms. * * * Item 685.40 covers tape recorders and dictation 
recording and transcribing machines * * *, Item 685.50 covers 
certain combinations of some of the articles previously mentioned 
* * * (Italic added.] 


Upon analysis of the foregoing comment, it is apparent that 
the phrase ‘‘combinations of some of the articles previously 
mentioned” refers to those combination articles embraced by the 
language in the superior heading ‘‘any combination thereof’’. The 
word ‘‘thereof’’ obviously refers to the articles previously enumer- 
ated in the superior heading. Therefore, while clock-radios are 
within the scope of headnote 5 of schedule 7, part 2K, nevertheless 
the combination articles covered by item 685.50 are not those 
created by incorporating a clock or other timing apparatus in an 
article. Rather, the combination articles within the scope of 
item 685.50 are those created by a combination of some of the 
articles mentioned in the heading antecedent to the phrase “and 
any combination thereof, whether or not incorporating clocks or 
other timing apparatus’’. [Italic added.] [Footnote 4 omitted.] 

9 


The thrust of the Government’s position is that Montgomery Ward 
is stare decisis in the present case since plaintiff has not shown that 
decision to be erroneous. Plaintiff, however, insists that the Mont- 
gomery Ward decision is incorrect for the reasons discussed infra, and 
therefore should not be followed. In essence, plaintiff posits that the 
“whether or not” phrase in the superior heading is not applicable to 
item 685.23 because such phrase is not repeated in that item after the 
€0 nomine provision for ‘Solid-state (tubeless) radio receivers”; and 
that a radio incorporating a clock is a “combination article’ classifi- 
able only under the residual provision ‘Other’ in item 685.50. 

Ss 


Fundamentally, unless shown to be erroneous, a prior decision 
should be regarded as stare decisis in a subsequent case involving the 
same merchandise and legal issues. See United States v. L. Batlin & 
Son, Inc., 61 CCPA 17, 19, C.A.D. 1111, 487 F. 2d. 916 (1973); 
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United States v. Dodge & Olcott, Inc., 47 CCPA 100, 102-3, C.A.D. 737 
(1960); United States v. Mercantil Distribuidora, S_A., et al., 45 CCPA 
20, 23-24, C.A.D. 667 (1957). See also an article authored by Chief 
Judge Re, “Stare Decisis”, presented at a Seminar for Federal Ap- 
pellate Judges, 79 F.R.D. 509 (1979). 

Plaintiff maintains that Montgomery Ward has been implicitly over- 
ruled by the recent decision of the Court of Customs and Patent 
Appeals in United States v. Paul M. W. Bruckmann, 65 CCPA 90, 
C.A.D. 1211, 582 F. 2d 622 (1978). There, the dispute was whether 
certain “lamp parts” were classifiable under the eo nomine provision 
for incandescent lamps in item 653.30, TSUS, or under the residual 
item 653.39 (“Other”). The superior heading preceding item 653.30 
covers certain articles and parts, but the indented subheading, item 
653.30, does not expressly include parts. The question for determina- 
tion was whether item 685.30 should be construed to include parts. In 
holding that the eo nomine subheading item 653.30 does not include 
parts, Judge Baldwin, writing for a majority of the Court, relied upon 
the well-settled rule that an eo nomine provision that does not speci- 
fically provide for parts does not include parts. 

Bruckmann distinguished Velan Steam Spee. & Velan Valve Corp. 
v. United States, 57 CCPA 58, C.A.D. 976, 420 F. 2d 1399 (1970), 
wherein the Court of Customs and Patent Appeals held that a parts 
provision in a superior heading could be read into a subheading not 
explicitly covering parts. In Bruckmann, however, Judge Baldwin 
noted that the subheading involved in Velan was “adjectival” rather 
than eo nomine in form, meaning that the subheading contained no 
noun, but merely qualified the noun or nouns contained in the superior 
heading. Hence, Bruckmann rejected the Velan rationale respecting 
subheadings of the eo nomine type. 

In its brief, plaintiff correctly points out that item 685.23 is an 
€0 nomine provision,® but erroneously asserts that the Montgomery 
Ward decision “relied” upon Velan. On this score, Plaintiff has failed 
to note that in Montgomery Ward the Velan case was cited in a footnote 
(74 Cust. Ct. at 130, n. 2) solely for comparison, as evidenced by the 
preceding signal “‘Cf.” 

Indeed, Bruckmann is readily distinguishable from the present 
case. Bruckmann was concerned with a provision for parts, and the 
linchpin of the decision was the well-established rule that an eo 
nomine provision does not include parts unless expressly so mentioned. 
Clearly, that rule has no application in the present case. I know of no 
general rule that eo nomine provisions are not subject to the qualifi- 


3 *An eo nomine provision is one which names a specific product or describes a commodity by a specific 
name’’. Travenol Laboratories, Inc. v. United States, 83 Cust. Ct. —, C.D. 4812 (1979). 
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cation of a “whether or not” phrase. The legislative intent to be 
inferred from that phrase in a superior heading is quite different 
from a provision for parts. 

A “parts” provision in a superior heading is merely a merchandise 
description, whereas a ‘whether or not” phrase is essentially qualify- 
ing language. In the context of the superior heading before us, such 
qualifying language is implicitly invasive of all the subordinate 
indented provisions by virtue of the immediately antecedent language 
“qll of the foregoing, and any combination thereof” (italic added).4 As 
I stated in Montgomery Ward (74 Cust. Ct. at 132): 

If the “whether or not” phrase had been intended to be appli- 
cable solely to item 685.50, surely the phrase would not have been 
included in the superior heading and preface with the broad 
inclusive language “all of the foregoing, and any combina- 
tion thereof”, which language plainly is applicable to all the 
merchandise descriptions subordinate to the superior heading 
(items 685.10 through 685.50). In short, this clear statutory 
directive must be deemed dispositive of the legislative intent. * * * 

Since the ‘‘whether or not’’ language as used in the context of the 
superior heading to items 685.10-685.50 is qualifying language and 
implicitly invasive, it is immaterial whether subheading 685.23 is of 
the eo nomine or adjectival type. Moreover, the invasive character of 
the ‘whether or not” language in the superior heading would make 
recitation of such language in each of the indented subheadings 
redundant. 

To sum up, the “whether or not” language in the superior heading 
before us is distinguishable in principle from the parts provision in 
the superior heading in Bruckmann and consequently Bruckmann 
does not overrule Montgomery Ward. 


4 


Plaintiff also maintains that the documentary materials submitted 
in support of its cross-motion establish an intent by the trade negotia- 
tors to exclude clock-radios from the scope of item 685.23. In Mont- 
gomery Ward, no such intent was demonstrated. 

According to plaintiff, documents received from the State Depart- 
ment show that the negotiators were concerned with solid-state radios 
distinguished by their miniaturization and portability, and that item 
685.23 was intended to be limited to such portable radios. Plaintiff 
asserts that since portability is not a feature of clock-radios, they are 
not within the intended scope of item 685.23. Although the documents 
submitted by plaintiff make reference to portability as one of the 

4 Subordinate indented provisions are, of course, breakouts of the merchandise described in the preceding 


superior heading for the purpose of applying individual rates of duty and statistical annotations. See Tariff 
Classification Study Submitting Report (Nov. 15, 1960), pp. 9-10. 
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hallmarks of solid-state circuitry, nowhere do the documents evince 
any intent by the negotiators to limit item 685.23 to portable radios 
or to exclude clock-radios. 

Significantly, exhibit H in plaintiff’s submissions reviews the history 
of the statistical breakout provisions for radio receivers, and shows 
that effective January 1, 1970, the 484(e) Committee for the Statistical 
Annotation of the Tariff Schedules inserted under item 685.23 a 
statistical annotation for clock-radios as item 685.2330. Thereafter, 
new clock-movement statistical annotations were provided in the 
schedules to reflect variations in the type of radio (AM or other) and 
the type of timer (digital or other). 

5 


Plaintiff further argues that item 685.23 is not qualified by the 
“whether or not” phrase in its superior heading because that item 
was inserted into the tariff schedules as a new eo nomine provision. 
This contention is without merit. Item 685.23 was inserted in the 
schedules as a breakout of the radio reception apparatus provision 
covering all radio receivers (solid-state and otherwise), which provision 
is expressly qualified by the “whether or not” language in the superior 
heading. It must be assumed that had any exception to that language 
been intended, such exception would be reflected in the language of 
item 685.23. Defendant accurately points out that “whether or not” 
phrases in superior headings are commonplace in the tariff schedules, 
and many examples can be cited to demonsrtate that exceptions to 
those phrases are expressly specified. See, e.g., items 110.15-110.36, 
item 111.64, items 140.60—-140.75, items 170.20—-170.46, items 352.10- 
352.80, items 609.80-609.86, items 647.01-647.10. Cf. items 119.50- 
119.70, items 141.05-141.55, items 165.15-165.70 wherein no excep- 
tions are expressed. 


6 


Plaintiff additionally advances the argument that the statutory 
provisions involved in this case are ambigious, and therefore congres- 
sional intent should be ascertained from ‘“‘legislative history.’’ On 
this aspect, plaintiff relies upon House Report No. 342 (May 12, 1965) 
accompanying H.R. 7969, the Tariff Schedules Technical Amendments 
Act of 1965 (Public Law 89-241). On page 37 of that report there 
appears a parenthetical reference to clock-radios indicating that in 
1965 the Committee on Ways and Means understood that clock- 
radios were classifiable under item 685.50. In Montgomery Ward, the 
plaintiff relied upon this same report to support its alternative claim 
under item 685.50; but I did not find the parenthetical reference to 
clock-radios to be dispositive of congressional intent respecting the 
scope of item 685.50. Here, plaintiff characterizes the report as ‘‘crucial 
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to the outcome of this case’’ (reply brief, at 6). Defendant points out 
that the parenthetical reference to clock-radios in House Report 
No. 342 is not part of the legislative history of item 685.50, but 
represents merely a comment on a previously adopted provision of the 
Tariff Schedules. Accordingly, defendant urges that the report not be 
relied upon as indicative of congressional intent to classify clock- 
radios under item 685.50. 

I agree with defendant’s position for the reasons previously ex- 
pressed in Montgomery Ward, 74 Cust. Ct. at 132-33. And as aptly 
put by Judge Baldwin in Costa International Corp. v. United States, 
58 CCPA 48, 53 C.A.D. 1003, 434 F. 2d 1053 (1970), the court “cannot 
permit the clear meaning of the statutory language to be overcome 
merely by showing of a possibly contrary legislative intent.” 

As observed in Montgomery Ward, if resort to extrinsic aids to con- 
struction is necessary in this case (and I think it is not necessary), 
the Tariff Classification Study Explanatory and Background Materials 
(November 15, 1960), schedule 6, part 5, page 305, reflect the intent 
of the drafters of the Tariff Schedules respecting the scope of item 
685.50. 74 Cust. Ct. at 133. Inasmuch as the Tariff Classification 
Study was before Congress prior to the adoption of the schedules, 
obviously such study is a more reliable indication of congressional 
intent respecting the scope of item 685.50 than is the parenthetical 
comment in House Report No. 342.° Cf. General Instrument Corp. v. 
United States, 60 CCPA 178, 184, C.A.D. 1106, 480 F. 2d 1402 (1973). 

Plaintiff insists that the Tariff Commission failed to describe the 
full scope of item 685.50 in the Tariff Classification Study (November 
15, 1960), schedule 6, part 5, page 305, and the court must look also 
at the Third Supplemental Report of May 7, 1963, at page 58. I have 
carefully examined page 58 of the Third Supplemental Report (exhibit 
E(2) attached to plaintiff’s brief), and suffice it to state I see nothing 
therein which supports plaintiff’s claim that item 685.50 covers clock- 
radios. 

7 

Lastly, we consider plaintiff’s contention that my decision in Sym- 
phonic Electronies Corp. v. United States, 77 Cust. Ct. 147, C.R.D. 
76-5 (1976) indicates that a radio receiver cannot incorporate a clock 
without ceasing to be a radio receiver and becoming something more 
than a radio receiver. 

In Symphonic Electronics, the sole issue was whether certain tuner 
amplifiers without a cabinet, loudspeaker, control knobs, or calibrated 

5 Plaintiff erroneously states (brief, at 24) that H. Rept. No. 342 shows that originally the administrative 
practice under the TS US was to classify clock-radios under item 685.50. However, the only Customs practice 


referred to in the report under sec. 53 is that of classifying the clock movement separately in par. 367(a) or 
368(a) of the Tariff Act of 1930, and the rest of the combination article under par. 353. 
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station dial were classifiable under item 685.23, TSUS. Cross-motions 
for summary judgment were denied for the reason that triable issues 
of fact existed concerning the essential components of a “radio re- 
ceiver’ as that term is commonly understood in the electronics in- 
dustry, and whether tuner amplifiers of the type involved in the case 
were commonly regarded and sold in the trade as “radio receivers.” 
The tuner amplifiers did not incorporate a clock, and no issue was 
presented concerning the applicability of the “whether or not”’ phrase 
in the superior heading to item 685.23. Hence, plaintiff’s reliance on 
Symphonic Electronics is misplaced. 

A radio receiver that incorporates a clock (viz, a clock-radio) is 
obviously more than a radio receiver. Nonetheless since item 685.23, 
as I interpret that provision, encompasses solid-state radio receivers, 
whether or not they incorporate a clock or other timing apparatus, 
there is no merit in plaintiff’s contention that the “more than” doctrine 
excludes clock-radios from item 685.23. Moreover, the separate assess- 
ment of duties on the clock movements pursuant to headnote 5, 
schedule 7, part 2E is not inconsistent with the classification of the 
clock-radies under item 685.23, inasmuch as incorporation of a clock 
does not exclude solid-state (tubeless) radios from classification under 
item 685.23. 

In summary, admittedly there is no genuine issue as to any ma- 
terial fact. I have carefully considered the new legal arguments pre- 
sented by plaintiff, which were not raised or considered in Montgomery 
Ward, but the inescapable conclusion from the clear statutory language 
is that solid-state (tubeless) radio receivers are properly classifiable 
under item 685.23, “whether or not incorporating clocks, or other 
timing apparatus.” To relegate the classification of solid-state (tube- 
less) radio receivers to residual item 685.50 because they incorporate 
a clock, as claimed by plaintiff, would frustrate the clear purpose of 
inserting the ‘whether or not’ phrase in the superior heading. 

For the reasons indicated, defendant’s motion for summary judg- 
ment is granted; plaintiff’s cross-motion for summary judgment is 
denied; and the action is hereby dismissed. 
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Judgment of the United States Customs 
Court in Appealed Case 
September 11, 1979 


Appeal 78-15.—Dolliff & Company, Inc. v. United States—Dacron 
PoLtyEsteR Faspric—GrReiceE Goops—Wovren Fapsrics oF 
Man-MapE  Fispers—AMERICAN Goops RETURNED—NeEw 


ArtTICLE—TSUS.—C.D. 4755 affirmed May 31, 1979 (C.A.D. 
1225). 
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Appeals to United States Court of Customs 
and Patent Appeals 


Appeal 79-36.—Schering Corporation v. United States—Mortion ror 
Suspension—Cross-Motion To Dismiss—TIMELINEss OF PrRo- 
TesT—DisMissaAL For Lack oF JURISDICTION—REQUEST FOR 
HEARING ON JURISDICTIONAL IssuE. Appeal from order of May 4, 
1979, rehearing denied July 13, 1979 (both not published). 

TIn this case plaintiff-appellant moved to suspend the action under 
a test case and defendant-appellee cross-moved to dismiss for lack of 
jurisdiction. The Customs Court dismissed the action for lack of 
jurisdiction. Plaintiff’s motion for rehearing was denied. 

It is claimed that the Customs Court erred in granting defendant’s 
motion to dismiss the action for lack of jurisdiction; in finding and 
holding that the protest in this case was untimely filed; in failing to 
hold a hearing on the question of jurisdiction as provided in rule 4.7(c) 
of the rules of the U.S. Customs Court, and in not affording plaintiff 
the opportunity to present evidence on the question raised in the 
protest regarding the validity of the liquidation and the jurisdiction 
of the Court; in deciding the question of the Court’s jurisdiction on 
the basis of an incomplete record and in a proceeding not authorized 
or contemplated by the Customs Court’s rules of procedure; and in 
rendering judgment contrary to law. 


Appeal 79-37.—Ozen Sound Devices v. United States—“TaLKIne 
MecHanisms”—Parts or Toyrs—PHONOGRAPHS—ELECTRICAL 
Parts or Artictes—TSUS. Appeal from C.D. 4816. 


In this case the merchandise, “B.O. Talking Mechanisms with 
Record No. D453,” consists of a turntable, spindle, tone arm assembly, 
stylus, loudspeaker cone and a record, and is the same in all material 
respects as the ‘“‘voice units” in Mattel, Inc. v. United States, 76 Cust. 
Ct. 84, C.D. 4639 (1976), except that the merchandise in the present 
case is driven by a battery-operated electric motor rather than a clock 
spring and string mechanism. The “‘voice units” in Mattel were in- 
serted into dolls and other objects to reproduce prerecorded sentences 
or sayings. They were held to be “more than” as well as other than 
phonographs and properly classified under item 737.90, Tariff Schedules 
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of the United States, as modified by T.D. 68-9, as parts of toys, not 
specially provided for, rather than under item 685.32, as modified, as 
phonographs as the plaintiff contended. 

In the present case the ‘‘talking mechanisms” were classified under 
item 737.95 (formerly item 737.90, supra). Plaintiff-appellant moved 
for judgment on the pleadings claiming that Mattel is not stare decisis 
of the issues involved in this case on the ground that: Records have 
consistently been held to constitute parts of phonographs and, 
therefore, the “talking mechanism” is a phonograph within the scope 
of item 685.32, supra; the ‘talking mechanism” is not “more than” 
a phonograph; and, in any event, the “talking mechanism” is properly 
classifiable under item 688.40, as modified, as electrical parts of arti- 
cles, not specially provided for, since that provision is assertedly more 
specific than item 737.95, supra. Inasmuch as several new arguments 
were presented in the present case which were not raised or considered 
in Mattel and plaintiff insisted that Mattel was erroneously decided, 
the Customs Court did not apply stare decisis. The Customs Court 
concluded that the “talking mechanisms”, due to the presence of the 
essential record portion, were more than or other than the phono- 
graphs provided for in item 685.32, supra, and that item 737.95, 
supra, is more specific than item 688.40, supra. Plaintiff’s motion for 
judgment on the pleadings was denied, defendant’s cross-motion for 
summary judgment was granted, and the action was dismissed. 

It is claimed that the Customs Court erred in finding and holding 
that the imported articles are not classifiable under the provisions of 
item 685.32, supra, as phonographs, or under item 688.40, supra, as 
electrical parts of articles, and in denying plaintiff’s motion for judg- 
ment on the pleadings; in finding and holding that the imported 
articles are more than phonographs; in finding and holding that the 
provision for parts of toys in item 737.95, supra, is more specific than 
the provision for electrical parts of articles in item 688.40; in not find- 
ing and holding that the imported articles are phonographs in item 
685.32 or electrical parts of articles in item 688.40; in not finding and 
holding that the provision in item 688.40 for electrical parts of articles 
is more specific than the provision for parts of toys in item 737.95; in 
granting defendant’s cross-motion for summary judgment and dis- 
missing the action; in not granting plaintiff’s motion for judgment on 
the pleadings and in not ordering reliquidation of the entry. 





International 
Trade Commission Notices 


Investigations by U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
Pump Tor Insutatep CONTAINERS 


Investigation No. 337-TA-59 


Notice of Commission Hearing on the Presiding Officer’s Recom- 
mended Determinations, Relief, the Public Interest, and Bonding, 
and of the Schedule for Filing Written Submissions 


Recommended determinations of the presiding officer 


In connection with the U.S. International Trade Commission’s in- 
vestigation under section 337 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1337), of alleged unfair methods of competition and unfair 
acts in the importation and sale of certain pump top insulated con- 
tainers in the United States, the presiding officer issued a recommended 
determination on June 15, 1979, that the Commission determine that 
there are violations of section 337 by Apollo Ltd. and in the unauthor- 
ized importation of certain pump top insulated containers into the 
United States from Korea and Taiwan. The presiding officer certified 
the evidentiary record to the Commission for its consideration. 

The presiding officer on July 9, 1979, issued a second recommended 
determination that the Commission determine that there is no viola- 
tion by Rollin Corp. The presiding officer certified the additional 
evidentiary record to the Commission for its consideration. 
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Previous to the two above described recommended determinations, 
the presiding officer recommended that the investigation be terminated 
as to two other respondents, The Warren Co. and Rainbow National, 
Inc. That recommendation will not be the subject of these oral argu- 
ments and oral presentations. 

Interested persons may obtain copies of the presiding officer’s rec- 
ommended determinations (and all other public documents) by 
contacting the office of the Secretary to the Commission, 701 E Street 
NW., Washington, D.C. 20436, telephone 202-523-0161. 


Commission hearing scheduled 


The Commission will hold a hearing beginning at 10 a.m., e.d.t., on 
October 12, 1979, in the Commission’s hearing room (room 331), 701 E 
Street NW., Washington, D.C. 20436, for two purposes. First, the 
Commission will hear oral arguments on the presiding officer’s recom- 
mendations that there are violations of section 337 of the Tariff Act 
of 1930, as amended, by Apollo Ltd. and in the unauthorized im- 
portation of certain pump top insulated containers from Korea and 
Taiwan, but no violation by Rollin Corp. Second, the Commission 
will hear oral presentations concerning appropriate relief, the public- 
interest factors, and bonding, for consideration in the event that the 
Commission determines that there is a violation of section 337. These 
matters are being heard on the same day in order to facilitate the 
completion of this investigation within time limits established under 
law and to minimize the burden of this hearing upon the parties to the 
investigation. The procedure for each portion of the hearing follows. 


Oral argument concerning the presiding officer’s recommended 
determinations 


A party to the Commission’s investigation or an interested agency 
wishing to present to the Commission an oral argument concerning 
the presiding officer’s recommended determinations will be limited 
to no more than 30 minutes. A party or interested agency may 
reserve 10 minutes of its time for rebuttal. The oral arguments will be 
held in this order: complainant, respondents, interested agencies, and 
Commission investigative staff. Any rebuttals will be held in this 
order: respondents, complainant, interested agencies, and Commission 
investigative staff. 

Oral presentations on relief, the public interest, and bonding 


Following the oral arguments on the presiding officer’s recommended 
determinations, a party to the investigation, an interested agency, a 
public-interest group, or any interested member of the public may 


make an oral presentation on relief, the public-interest factors, and 
bonding. 
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1. Relief —If the Commission finds a violation of section 337, it 
may issue (1) an order which could result in the exclusion from entry of 
certain pump top insulated containers into the United States or (2) 
an order which could result in requiring respondents to cease and 
desist from alleged unfair methods of competition or unfair acts in the 
importation and sale of certain pump top insulated containers. 
Accordingly, the Commission is interested in what relief should be 
ordered, if any. 

2. The public interest—If the Commission finds a violation of 
section 337 and orders some form of relief, it must consider the effect of 
that relief upon the public. Accordingly, the Commission is interested 
in the effect of any exclusion order or cease and desist order upon (1) 
the public health and welfare, (2) competitive conditions in the U.S. 
economy, (3) the production of like or directly competitive articles 
in the United States, and (4) U.S. consumers. 

3. Bonding.—If the Commission finds a violation of section 337 and 
orders some form of relief, such relief would not become final for a 
60-day period, during which the President would consider the Com- 
mission’s report. During this period certain pump top insulated con- 
tainers would be entitled to enter the United States under a bond 
determined by the Commission and prescribed by the Secretary of the 
Treasury. Accordingly, the Commission is interested in what bond 
should be determined, if any. 

Those persons making an oral presentation on any or all of the 
above topics will be limited to 15 minutes, with an additional 5 minutes 
each for summation after all presentations have been made. Partici- 
pants with similar interests may be required to share time. The order 
of oral presentations will be as follows: complainant, respondents, in- 
terested agencies, public-interest groups, other interested members of 
the public, and Commission investigative staff. Summations will 
follow the same order. 


How to participate in the hearing 


Any person desiring to appear at the Commission’s hearing must 
file a written request to appear with the Secretary to the U.S. Inter- 
national Trade Commission, 701 E Street NW., Washington, D.C. 
20436, no later than the close of business (5:15 p.m., e.d.t.) on Octo- 
ber 3, 1979. The written request must indicate whether such person 
wishes to present an oral argument concerning the presiding officer’s 
recommended determinations and/or an oral presentation concerning 
relief, bonding, and the public interest. While only parties to the 
Commission’s investigation, interested agencies, and the Commission 
investigative staff may present an oral argument concerning the pre- 
siding officer’s recommended determination, public-interest groups. 
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and other interested members of the public are encouraged to make 
an oral presentation concerning the public interest. 


Written submissions to the Commission 


The Commission requests that briefs and written comments as 
described below be filed no later than the close of business on October 3, 
1979. Written requests to participate in the hearing must also be filed 
by October 3, 1979. 


1. Briefs on the presiding officer’s recommended determinations.— 
Parties to the Commission’s investigation, interested agencies, and the 
Commission investigative staff are encouraged to file briefs concerning 
exceptions to the presiding officer’s recommended determinations. 
Briefs must be served on all parties of record to the Commission’s 
investigation on or before the date they are filed with the Secretary. 
Statements made in briefs should be supported by references to the 
record. Persons with the same positions on the issues are encouraged to 
consolidate their briefs, if possible. 

2. Written comments and information concerning relief, the public 
interest, and bonding.—Parties to the Commission’s investigation, 
interested agencies, public-interest groups, and any other interested 
members of the public are encouraged to file written comments and 
information concerning relief, the public interest, and bonding. These 
submissions should include a proposed remedy, a discussion of the 
‘effect of the proposals on the public health and welfare, competitive 
conditions in the U.S. economy, the production of like or directly 
competitive articles in the United States, and U.S. consumers, as well 
as a proposed determination of bonding. 

3. Requests to participate in the hearing.—Written requests to appear 
-at_ the Commission hearing must be filed by October 3, 1979, as 
‘described above. 


Additional information 


The original and 19 true copies of all briefs and written comments 
and any written request to participate must be filed with the Secretary 
to the Commission. 

Any person desiring to discuss confidential information at the 
hearing shall request the chairman to direct that a portion of the 
hearing be held in camera. Documents containing confidential infor- 
mation which has been previously submitted subject to the protective 
order in this investigation will be treated accordingly. Documents 
‘containing information which has not been previously submitted as 
confidential subject to the protective order will be treated as confiden- 
tial only upon written request directed to the Secretary which includes 
a full statement of the reasons why the Commission should grant such 
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treatment. All nonconfidential written submissions will be open to 
public inspection at the Secretary’s office. 

Notice of the Commission’s investigation was published in the Fed- 
eral Register of November 9, 1978 (43 F.R. 52297). 

By order of the Commission. 

Issued: September 24, 1979. 


Kennetu R. Mason, 
Secretary. 
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Construction: 

Antidumping Act of 1921 (19 U.S.C.A. §§160 et seg.), C.D. 4821 

Code of Federal Regulations, title 19, sec. 14.7(b)(8), C.D. 4821 

Tariff Act of 1930, sec. 402(b), C.D. 4821 

U.S. Code Annotated, title 19: 

Sees. 160 et seg., C.D. 4821 
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